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It is a tree of life to them that grasp it (prov. 3: 18). 
R. Banaah used to say: 

Whoever busies himself in the Torah for its own sake, 
his Torah becomes for him an elixir of life.

Ta’anit 7a

The benediction recited after the reading of the Torah is:
‘Who has given us a Torah of truth’—

this refers to the Written Torah—
‘and has planted eternal life in our midst’—

this is the Oral Torah.

Shulh. an arukh , Orah. h. ayim 139: 10
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1 Edited by Moshe Z. Sokol. See also my review in the Jewish Journal of Sociology.

Introduction to the 
Second Edition

A Tree of Life first appeared in 1984. Reviewers and general readers
found little with which to quibble in the book’s main contention that
the traditional post-talmudic authorities developed the halakhah with
diversity, flexibility, and creativity. What did cause offence, for both 
Orthodox and Reform critics, was the final chapter, ‘Towards a Non-
Fundamentalist Halakhah’, which puts forward the view that it is both
desirable and possible to preserve the halakhic system, albeit in a more
dynamic form than in the past, even now that it has been demonstrated
by the massive researches of the historical school that the halakhah did
not simply drop down from Heaven but has had a history. I confess that
I thought twice before adding this controversial and speculative chapter
to the book, and was tempted to omit the chapter from this revised 
edition so as not to obscure the book’s basic thesis, which is that the 
traditional halakhists operated, consciously or subconsciously, in re-
sponse to a felt need to make their halakhic decisions conform to their
general stance on what Judaism demands of its adherents. Yet to have
ignored the new historical challenge to the halakhic system would have
been cowardly and dishonest. In this new introduction I try to defend
the view presented in the final chapter against strictures from the right
and left wings, as well as describing, at least in outline, further work that
has been done by scholars in the area covered by the book as a whole.

First, reference should be made to a book of the utmost relevance to
the themes treated in A Tree of Life that has appeared in the Orthodox
Forum series of the Rabbi Isaac Elhanan Theological Seminary, Rabbinic
Authority and Personal Autonomy.1 The basic problem to which the
Modern Orthodox essayists in the book address themselves is to what
extent a contemporary Orthodox rabbi can be innovative and creative 
in his halakhic decisions. These writers agonize in one way or another
over the dilemma of Modern Orthodox rabbis who seek to follow the 
halakhic process typical of rabbis of the old school while accepting,
unlike the latter, many of the values of Western thought and culture.



2 See Kaplan, ‘Da’as torah: A Modern Conception of Rabbinic Authority’, 1–60. 
3 Waxman, ‘Toward a Sociology of Pesak’, 217–37; italics in original.

The opening essay in this book exposes the flaws in the notion, preva-
lent among the h.aredim or ultra-Orthodox today, that the gedolim
(‘great ones’, chiefly the (unelected) members of the Council of Sages
of Agudat Yisrael) have a kind of built-in guarantee that their opinions,
even in political matters such as attitudes towards Zionism and the State
of Israel, are as infallible as what the h.aredim call da’as torah, the view of
the Torah, to reject which is to reject the very word of God.2 Far from
such a view being traditional and Orthodox it is, in fact, modern, since it
only emerged under the influence of hasidic veneration of the tsadik in
the early twentieth century. It is unknown in the traditional sources,
where the decisions of great rabbis were considered to be binding only
in legal matters. Even in these matters, it was the reasoned arguments of
the halakhist, not his charisma, that determined his decisive ruling or
pesak. The halakhist was always obliged (as is clear from the many ex-
amples adduced in A Tree of Life) to convince his peers by the cogency
of his reasoning. The reductio ad absurdum of the da’as torah view is
shown when gedolim offer contradictory opinions on what purports to
be the only true view of the Torah.

Leaving aside the question of da’as torah, which has no warrant in the
halakhic process, the central theme of Rabbinic Authority is that it is
only the application of the halakhah which changes under changing con-
ditions. The halakhah itself is never determined or even influenced by en-
vironmental or sociological factors. ‘In other words’, one of the essayists
writes, ‘the halakhah as originally conceived applies in one way under
conditions x and in another way under conditions y. They [Maimonides
and the Hafetz Hayim, referred to earlier in the essay as acknowledging
the principle of change] would have insisted, however, that every pesak
derives from the objective process of halakhic decision-making.’3

This takes us to the heart of the matter, Throughout the book, as in
similar Modern Orthodox treatments, there is a failure to distinguish
between the halakhic process itself (which, like every other legal system,
operates objectively) and the halakhists who engage in the process. In
such matters as the dietary laws, no doubt, the determination of whether
a particular substance is kosher or not does depend on an objective 
survey of the sources. But in matters of social concern it is hard to avoid
the belief that the halakhists were asking, as I have tried to describe, not
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4 Kirschenbaum, ‘Subjectivity in Rabbinic Decision-Making’, 87.
5 Sacks, ‘Creativity and Innovation in Halakhah’, 123–68.
6 Sacks’s review appeared in the Jewish Chronicle, 2 Nov. 1984; see my reply in the

Jewish Chronicle, 16 Nov. 1984.

only what the law is but what it must be—granted the particular circum-
stances in which they found themselves—and that they then employed
the legal machinery so as to be led to the desired conclusion. It was
more a matter of the circumstances determining the halakhah than of an
already given halakhah being adapted to circumstances.

It is precisely this unhistorical, ‘objective’ view of the halakhah with
which I take issue in A Tree of Life. On the objective view, the fact that
Maimonides’ rulings on women are less lenient than those of the French
and German school is the result of each set of halakhists simply examin-
ing the sources without any subjective element allowed entry. But, if
that is the case, how can we explain that the French and German halak-
hists consistently arrive at more lenient rulings than Maimonides, unless
by taking into account that his decisions were rendered against an
Islamic, and theirs against a Christian, background?

The ‘objective’ view given in Rabbinic Authority of how the halakhic
process operates is at total variance with the views of the halakhic his-
torians I refer to in the final chapter of the present volume. In the body
of my book I quote numerous instances of traditional halakhists who 
evidently allowed social conditions to determine their ruling. The only
author in Rabbinic Authority to refer to A Tree of Life is Aaron Kirschen-
baum, who writes: ‘Dr Louis Jacobs has written a book, Tree of Life, 
in which he catalogues innumerable changes in the halakhah—drastic
modifications as well as moderate adjustments. These changes are so
varied—in subject matter, in geographical distribution, in historical
periods—that one is at a loss to delineate the precise parameters of
halakhic development.’4 This is indeed so. In my view, there are no pre-
cise parameters of halakhic development except those provided by each
halakhist’s general view of Judaism itself, beyond which, of course, he
can never go or wish to go. My contention is that in considering particu-
lar issues, each halakhist worked to broaden the halakhic framework
from within in order to arrive at a ruling that would be consistent with
his own understanding of the demands of Judaism.

Kirschenbaum also refers to the article in the same volume by Chief
Rabbi Jonathan Sacks.5 Here Sacks pursues the line he took in his review
of A Tree of Life when the book first came out.6 Sacks, principal of Jews
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College at the time, objected to my use of the term ‘fundamentalism’ 
to describe the position of the older school, since no traditional rabbi
ever takes the Bible literally. True, but he does treat the Bible and the
rabbinic understanding of it as inerrant—as it must be if it is the very
word of God in unmediated form. The Oral Torah and the halakhah are
now seen, however, to have had a history, and it is this fact that challenges
the older conception. I do not use the term ‘fundamentalism’ in a pejora-
tive sense, but simply as convenient shorthand for the non-historical 
approach to the halakhah and, indeed, to Judaism as a whole. What I
have tried to explore, in the final chapter of the present volume, is
whether a new philosophy of halakhah, one based on non-fundamentalist
premisses, is possible.

Sacks also maintains that I labour under a confusion as to the nature
not merely of halakhah, but of law as such, since, according to Sacks, I
believe that the law can be changed by an individual or a sub-group 
unilaterally. I have never argued for such a position. Where a change 
in the law is required, it must be brought about by the authorities ack-
nowledged as such by the whole community of observant Jews—by ‘a
consensus of the committed’, as I called it. The trouble is that, in the
present climate of opinion among the Orthodox, these authorities do
base their decisions on fundamentalist premisses and so find real change
impossible. If they were not fundamentalists (as may one day happen),
they would still preserve the continuity of the law, and would still be
resistant to too much change in the name of that very continuity; but
they would be less inhibited by dogmatic, unhistorical considerations.

I have tried to show in A Tree of Life that the great halakhists of the
past, for all their espousal of what we would today call fundamentalism
(a perfectly respectable position before the rise of modern historical
method), still thought of the halakhah in dynamic terms. Once it is seen
that this is the true nature of the halakhic process, the way is open for an
even more dynamic approach to the interpretation and application of
halakhah. Naturally, as I have repeatedly said in this book, dynamism
has its limits, and a halt has to be called where it results in an interpreta-
tion that tends to read the halakhic system itself out of existence. It is for
the emergence of a different mood that non-fundamentalists loyal to
the halakhah hope.

Sacks argues that, while I am correct in arguing that the halakhists
were not historians, it is patently absurd for me to infer that they should
become historians (his italics). I have never made any such inference. My
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7 See e.g. Bleich’s introduction to his Contemporary Halakhic Problems, vol. iv, p. xiii,
and elsewhere in his voluminous works.

point has only been that halakhists (or, for that matter, any Jew con-
cerned to know what actually happened in the past) should not proceed
as if Judaism, including its most distinctive feature, the halakhah, has
always been a purely metaphysical notion, beyond space and time. If
new knowledge in medicine, science, and technology is allowed a voice
in the halakhic process (and it is, as I have tried to show in this book),
where is the logic in denying a voice to increased historical knowledge?
A voice is all I have called for, not the conversion of halakhists to histor-
ians! What my book seeks to show is that the Torah, as a ‘tree of life’, has
grown through the tender care and skill of responsible gardeners instead
of, as in the view of many fundamentalists, growing of its own accord
solely by divine command. Of course, God is involved intimately in the
whole growth of the tree, but He could not have achieved His aim with-
out the human gardeners, any more than He could have made a Stradi-
varius violin without Stradivari.

At this stage it might be argued that the shift from a fundamentalist to
a historical approach is so severe and so far-reaching that the Orthodox
will never accept it, and that the future of the halakhah is assured only 
by Orthodoxy. It may be true that the future can only be guaranteed by
Orthodoxy, but then what is the historically minded Jew to do? Some
suggest that he should simply keep quiet, and that books like A Tree of
Life should never be written. A variant of this argument is that many of
the Orthodox do not really believe that it all came ‘from Heaven’, but
keep the halakhah in a behaviourist way either because the halakhah
alone is the Jewish way of life or because it is the halakhah alone that
makes for the survival of Judaism and the Jewish people. But for the
non-fundamentalist, truth is important; he believes fundamentalism to
be wrong because it is unhistorical. Many of us find the slogan, ‘Believe
what you like as long as you keep the mitsvot’ to be as irreligious as Ahad
Ha’am’s slogan, ‘More than the Jews kept the sabbath, the sabbath kept
the Jews’.

The most determined exponent of the ‘objective’ view is the very 
erudite Orthodox scholar David Bleich. For Bleich, halakhah is a science,
in the sense that there is no room for subjectivity in halakhic discourse
any more than there is in the physical sciences.7 Bleich writes:

‘Even that which a conscientious student will one day teach in the presence of his
master was already revealed to Moses at Sinai’ (Palestinian Talmud, Pe’ah 2: 4).
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8 In the symposium Jewish Law: Eighteen Perspectives, in Judaism, 29/1 (Winter 1980),
31. The discussion in this symposium was initiated by Professor Robert Gordis, editor of
Judaism, in a previous issue of the journal (Summer 1979) where he presented his con-
cept of a dynamic halakhah. Gordis invited eighteen scholars representative of all the
branches of Judaism to comment on and criticize his view and then replied.

9 Ibid. 93.

All of Halakhah is inherent in the original revelation at Mt. Sinai. Some portions
of the Halakhah were fully formulated, others remain latent, awaiting investi-
gation and analysis. Often it is the need of the hour, a specific query or problem
which serves as the impetus to discover what has been inherent in the Halakhah
from the moment of its inception. The result is not a change or a new con-
struct. It is a priori in the sense that it was always present in Torah; it is syn-
thetic only in the sense that it requires a stimulus to prompt the investigation
which serves to reveal that which had already been available to the human mind
at any time in any age.8

This is anti-historical with a vengeance. Bleich takes a swipe at the his-
torical school, failing to realize that, as a result of the researches of this
school, this very statement of the Palestinian (i.e. Jerusalem) Talmud is
itself now seen as being the product of historical circumstances in the
talmudic periods. What the historical school was doing was to uncover
the reasons behind the categorical statements. Bleich, in contrast, sees
the revelation at Sinai as factually true and including the whole of the
subsequent halakhah—in some parts fully formulated, in others await-
ing investigation and analysis. On this view all biblical criticism and all
the results of investigation of the talmudic literature are simply wrong.
Many Jews otherwise sympathetic to a halakhic approach have become
convinced that, while it may be wrong on this or that matter, the his-
torical–critical method can only be rejected in favour of faith if it can be
believed that God has planted false clues to lead historians astray.
Bleich, in all his writings, remains firmly stuck in the Middle Ages and
ignores the kind of evidence produced in A Tree of Life which shows
that the post-talmudic halakhists often operated subjectively even in
that early period. Robert Gordis, replying to Bleich, rightly comments:

It is no derogation of the greatness of the [talmudic] Sages to point out that for
them and, for that matter, for most generations until the modern age, the
notion of change and development as a basic characteristic of life did not exist.
They did not deny change; they were unaware of it. They could conceive of the
Patriarchs putting on tefillin, of Mother Rebecca lighting the Sabbath eve 
candles at the age of three, and David presiding over a Sanhedrin of scholars.
To maintain the same position today is not to ignore the meaning of history,
but to reject it.9
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10 Katz, The ‘Shabbes Goy’: A Study in Jewish Law.

My whole contention in the final chapter of A Tree of Life has been
put cogently by Gordis in this reply to Bleich and other Orthodox oppo-
nents of the historical approach: ‘What is needed is courage as well as
knowledge, sensitivity as well as reverence, so that non-fundamentalists,
building on the impressive evidence of dynamism in the Halakhah, may
go forward.’

Gordis and Bleich have been quoted as exemplars of opposite ap-
proaches to the halakhic process—respectively, the dynamic and subject-
ive versus the static and objective. A good illustration of the two
approaches can be given from Jacob Katz’s study of the way the halakh-
ists considered the question of employing a non-Jew to heat the home
on the sabbath.10 Katz, a distinguished historian, applies historical
method to the halakhic institution popularly known by its Yiddish
appellation as the shabbes goy. Although, according to the prevailing view
in the Talmud, there is no biblical prohibition on a Jew requesting a gen-
tile to work on his behalf on the sabbath (since gentiles are not obliged
to keep the sabbath—indeed, are forbidden to do so), there is a rabbinic
prohibition on the grounds that, if it were permitted, it might lead to
the Jew doing the work himself when no helpful gentile is to hand. The
prohibition being only rabbinic, the Talmud permits certain relaxations
of the law. Katz shows that when social conditions demanded further
leniency, the medieval authorities proceeded to extend the scope of the
talmudic leniencies by a process of analogy. For instance, in the colder
climes of Germany and France, applying the law that forbids a Jew from
instructing a gentile to light a fire in the home on the sabbath would
have resulted in severe discomfort in the winter months. The argument
was consequently put forward, by some but by no means all German
and French halakhists, that since if the home remains unheated the people
living in it might become ill, and since the talmudic law permits work to
be done by a gentile for a sick person, work done by a gentile to prevent
sickness is equivalent to work done for an already sick person, which the
Talmud permits. Katz notes how throughout the ages the great
halakhists found themselves in a dilemma. They were obliged to respond
leniently in favour of life’s requirements, but they were also obliged to
preserve the sanctity of the sabbath. Moreover, the rabbis were con-
scious of the fact that, if they were too lenient, they would be accused by
the people for whom they were legislating of taking their sabbath away
from them. (Another subjective element in halakhic decisions was the
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halakhist’s fear that if he were too lenient the stricter laymen would accuse
him of being too easy-going, or even of heresy.)

Neither Gordis nor Bleich actually refers to Katz’s study but, judging
by their different attitudes towards how the halakhic system operates,
they would see the question of the shabbes goy differently. Gordis would
say that the fact that Jews could not live in comfort in unheated homes
on the sabbath was the ultimate reason for some halakhic authorities to
rely on the analogy between work done on behalf of the sick and work
done to prevent sickness, while the desire of the other authorities to pre-
serve the sanctity of the sabbath was their ultimate reason for declaring
the analogy to be faulty. Bleich, on the other hand, would presumably
say that the debate between the two sets of authorities depended solely
on whether or not the analogy was exact. For Gordis the law changes in
response to social conditions and religious considerations. For Bleich
the law never changes; all that new conditions do is to produce new
cases where the sole question debated by the authorities is whether or
not an exact analogy can be drawn. But Katz’s detailed study of an acute
halakhic problem shows clearly, contra Bleich, that the halakhah does
have a history and is not an exact science to be approached as if it had a
life of its own, totally unconcerned with external factors.

In order to observe how attitudes to the halakhah are formed by
social background, one has only to note the great division between the
Modern Orthodox, who accept modern ideas and values, and the h.a-
redim, or ultra-Orthodox, who do not. A very prominent and influential
Modern Orthodox rabbi, Emanuel Rackman, in his book Modern Ha-
lakhah for Our Time, continues his advocacy of Modern Orthodoxy and
its approach to Jewish law. His attitude is evident even in the title of the
book: not ‘Halakhah for Modern Times’, but ‘Modern Halakhah’. Like
many other Modern Orthodox intellectuals, Rackman concluded long
ago that there is a real conflict between aspects of the halakhah and
modernity. Unable to reject either halakhah or modernity and its values,
the Modern Orthodox must walk a tightrope, affirming the eternal
value of the halakhah yet insisting, as does Rackman, on the legiti-
macy—indeed, necessity—of changes in the system. Rackman is well
aware that halakhah is no different from other legal systems in that it has
changed over time, both consciously and subconsciously. As Rackman
illustrates, and as I also show in A Tree of Life, halakhah was more dy-
namic in previous generations, albeit with a dynamism achieved through
legal ingenuity. Today, however, such ingenuity in response to pressing
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11 Rackman, Modern Halakhah, 5.
12 Levine, Economic Public Policy and Jewish Law. 13 Ibid. 180.

circumstances is less common. The problem for Rackman and those
who sympathize with him is an ideological one. The changes he wants
to see instituted require the halakhists to accept the values of modernity
that he advocates, for only then will they be spurred into action. But
how many of them—indeed, how many of even the Modern Ortho-
dox—will ever accept Rackman’s judgement that ‘Jewish family law is
presently palpably unfair to women’?11 For all his liberalism, Rackman
does, however, stop short of adopting the historical approach of Gordis
and other Conservative thinkers.

Another Modern Orthodox rabbi open to the challenges of modern-
ity but still operating as if halakhah were a closed system is Aaron Levine.
In his book Economic Public Policy and Jewish Law, Levine discusses,
with great learning and clarity, such questions as minimum wage legisla-
tion, equal pay for equal work, insider trading and its legislation, truth
in advertising and its ramifications, resale price maintenance, and the
application of copyright to products of the new technology—all topics
of key concern in the modern world. Yet, for all its brilliant insights, the
work is vitiated by the picture it seeks to draw of what the author calls
‘the Torah society’, which he defines as ‘a society which is bound by
Halakhah’,12 as if one can extrapolate this from the halakhic sources pro-
duced in ancient and medieval times, when the social and economic
background was so different from that of modern times. Because of this,
the ideal society which Levine envisages, based on halakhah though it
may be, takes no account of modern values. Discussing, for instance,
copyright law, Levine remarks:

One caveat should be noted. Copyright protection in a Torah society can never
be as comprehensive as it is under American law, which constitutionally guar-
antees freedom of speech. The halakhic prohibition against inciting the evil
inclination makes the reading of erotic books a forbidden activity. Relatedly, in
the Torah society it would be prohibited to either create, publish or study
works espousing heretical ideas.13

This comes perilously close to an affirmation that the Torah society
rejects the principle of freedom of speech and would favour an ‘Index’
of forbidden books. Many a devout Jew, having tasted the benefits of
the free society, would not wish to live in the kind of Torah society
envisaged by Levine.
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While halakhists of the old school often express their hostility to the
ethical and social values of Western society (unless these are paralleled 
in traditional Jewish sources) simply by ignoring them, the responsa 
of Menasheh Klein,14 a prominent halakhist of the Hungarian school,
contain fierce attacks of a more direct nature. In a responsum dated 
5629 (1969),15 addressed to a young talmudic student, Klein considers
whether it is permitted, according to the halakhah, to use the Jastrow’s
famous Dictionary to the Talmud. After quoting talmudic prohibitions
on learning Torah from an amgushi (a Zoroastrian magus) or a min
(a sectarian), Klein concludes that it is forbidden to use Jastrow’s
Dictionary since Jastrow, he says, was a Reform rabbi who desecrated
the sabbath in public and who therefore falls under these headings. ‘Our
conclusion, then, is that if it can be established that the author of this
Dictionary was a Reform Rabbi, it appears to me that it is a mitzvah to
hide it away and not to use it.’ The reason why Klein does not order the
book to be burnt is because, after all, it contains words of the Talmud; it
was also for this reason that no one ordered the burning of Moses
Mendelssohn’s Biur, the first German-language commentary on the
Torah to incorporate modern ideas.

Klein might have taken the trouble to discover whether Jastrow 
actually was a Reform rabbi. In fact, he belonged to the historical wing
of American Orthodoxy and was the kind of traditionalist of the order
of those who later founded the Conservative movement.16 This would
have cut no ice with Klein, since he presumably held that Conservative
rabbis are also heretics. This kind of unhistorical polemic in which the
non-Orthodox are compared to the amgushi or the min of talmudic
times is not infrequently found among h.aredi authors, though it is rare
for Jastrow’s useful Dictionary to come under their fire.

Even more extreme in its exclusiveness is a responsum by Klein in
which he states his opinion that, since Maimonides holds that a gentile
is only considered to be one of the righteous among the nations of the
world if he keeps the seven Noahide commandments solely because
God has commanded him to do so in the Torah,17 it seems to follow
‘that there is not to be found in the whole world nowadays a single 
gentile who keeps the Noahide laws because they were given to them by
Moses our Teacher, on whom be peace’.18 This statement is in reply to
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(berit) with a gentile friend, and he takes issue with Eleazar Fleckeles, who points out
that the patriarchs made covenants with heathen rulers. There, says Klein, it was the hea-
then who initiated the covenant, but a Jew is not allowed to take the initiative in making
such a pact.

the question whether it is permitted for a devout Jew to help a gentile
woman who has fallen to the ground. One might think it ought to be
forbidden not only because in doing so the man would thereby touch a
woman but also because of the biblical injunction lo teh.anem (Deut. 7:
2), interpreted in the Talmud to mean ‘thou shalt not give them [the 
heathens] a free gift’.19 Since nowadays all gentiles are ‘heathen’ (be-
cause they do not keep the Noahide laws because God had commanded
them so to do by the hand of Moses), the helping hand, as a ‘free gift’,
ought to be forbidden. Yet, Klein concludes, it is permitted, because to
do otherwise would be to profane the divine name (i.e. to bring God’s
teachings into disrepute through human actions), and the rabbis do say,
after all, that a Jew must help poor gentiles, from considerations of main-
taining darkhei shalom (‘peaceful avenues’).20 The prohibition on touch-
ing a woman therefore need not be applied here, both because the
woman is fully clothed and because the man’s intention is not to satisfy
his lust but simply to perform an act of kindness.

In the introduction to the fifth volume of his responsa, Klein states
that anyone who rejects the doctrine of the Chosen People is a heretic
who denies the whole of the Torah:
This matter was well known and accepted among the Children of Israel and
even the gentiles call us the Chosen People. However, for our many sins, there
are indications of a certain weakening of this belief in recent years even among
Torah Jews who live in the United States, who argue, Heaven forbid, that all
human beings have been created the same [equal, in English] and that one
must not speak of this matter in this country where Jews enjoy equal rights
together with gentiles and it was only said of the ancient nations.21

In pre-war eastern Europe they would always say lehavdil (‘in contra-
distinction’) when referring to a goy; Klein’s approach is thus turning
the clock back with a vengeance. Many have, indeed, argued that the
doctrine of the Chosen People is of extreme importance for Judaism
and must never be abandoned. But how many, even among the Ortho-
dox, would invoke the halakhah in so categorical and extreme a manner?

I hope I will not be seen as engaging in h.aredi-bashing in quoting
Klein. This is certainly not my intention. As emerges from his responsa
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‘Objectivity and Subjectivity in Jewish Legal Decisions: The Debate on AID’, delivered
at the Institute of Advanced Legal Studies in London on 18 June 1991, and published in
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as a whole, Klein is a gentle scholar and is sufficiently realistic to attempt
to cope with the situation as it is. I quote him only to show how con-
voluted it is, for Klein and other Orthodox scholars who try to see the
halakhah as a closed system, to apply the halakhah where it has no place.
Moreover, Klein is helpful in showing how the h.aredi halakhist differs in
his approach from the Modern Orthodox rabbi. In the case of Jastrow,
the ordinary devout Jew has to decide whether or not modern talmudic
scholarship can be given its head. In the case cited above of a woman
who has fallen, he would probably exercise common sense and help her
to her feet without consulting the halakhah to see whether he is doing
the right thing. And the much-discussed questions of ‘salvation’ for
non-Jews, and of the meaning of the Chosen People, are theological
questions, not halakhic ones. As it is, Klein’s stance compels him to con-
clude, in the name of the halakhah, that Reform rabbis and gentiles have
no share in the World to Come. On such a view, Heaven would hardly
suffer from overcrowding.

My contention that halakhic decisions are often governed by extra-
halakhic considerations finds strong support in the great debate between
Moses Feinstein (1895–1986) and the Satmarer Rebbe, Joel Teitelbaum
(1888–1979) on the subject of artificial insemination by a donor (AID),22

just touched upon in my original text (see p. 165 below) but here pre-
sented in greater elaboration. The question is whether the artificial
insemination of a married woman with the semen of a donor who is not
her husband constitutes adultery and whether the child born as a result
is a mamzer. Space permits only the outline of the debate, in so far as 
it concerns the question of objectivity and subjectivity in halakhic 
decisions. Feinstein, claiming to base his decision purely on halakhic 
grounds (though he also observes that the desire of a woman to have a
child is natural and worthy), is lenient. The halakhic sources are clear
that it is only the sexual act that constitutes adultery, not the introduc-
tion of another man’s semen into the womb. Teitelbaum expresses his
astonishment that Feinstein should have given such a perverse ruling as
to permit what Teitelbaum and others call ‘artificial adultery’. Feinstein
quotes talmudic and halakhic authorities that state that where a married
woman becomes impregnated through bathing in a bath into which a 
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man has deposited his semen it is not adultery and the child is not a
mamzer. True, Teitelbaum retorts, but in these cases the impregnation
takes place automatically, whereas in AID there is the positive act of
insertion of the semen by the doctor. This distinction is so obviously
forced that Teitelbaum only makes it in a desperate attempt to find
halakhic warrant to ban a practice he believes to be abhorrent on general
moral grounds.

Feinstein also states that although when speaking of a married woman’s
adultery, Scripture (Lev. 18: 20) uses the expression ‘lying for seed’ 
(lezera), which can be interpreted to mean that the prohibition on
insemination does apply even where there is no actual intercourse (since,
after all, the woman nevertheless has the seed of a man other than her
husband in her womb), the Spanish-born biblical commentator Abra-
ham Ibn Ezra (1089–1164), in his comment on the verse, castigates those
who interpret it in this way. Such an interpretation, Ibn Ezra says, may
lead to the conclusion that adultery depends on whether or not the
woman becomes pregnant, whereas everyone knows that it is the act of
intercourse that constitutes adultery, no matter what its consequences.
Taking issue with the comment made on the same verse by Nahmanides
(1194–1270), another Spanish-born biblical commentator, to the effect
that ‘it is possible that when Scripture says lezera it hints at a reason for
the prohibition [on adultery] for it will not be known to whom the seed
belongs’, Feinstein says ‘Heaven forbid that we should understand
Nahmanides to be giving the real reason, thereby, as Ibn Ezra protests,
providing sinners with the opportunity to try to limit the scope of the
prohibition. Nahmanides can only mean that where a married woman
commits adultery, his additional reason applies.’ Teitelbaum admits that
the question of ‘seed’ cannot be the real reason, but it is a reason and 
one given, moreover, by one of the greatest halakhic authorities, Nah-
manides, and that should suffice to condemn AID.

On the ‘objective’ view of the halakhic process, what Feinstein and
Teitelbaum are doing is simply sitting down before the sources to see
what they say, Feinstein drawing one conclusion and Teitelbaum an-
other. But are they really doing this? Could Teitelbaum, a devout hasid
and exponent of the strictest outlook in matters of sex and family purity,
even have contemplated that AID should be permitted? Feinstein,
granted his Lithuanian background, could purport to examine the
sources objectively—though even he eventually ruled in a responsum
that, while he was convinced that his halakhic arguments (as summarized

i n t r o d u c t i o n  t o  t h e  s e c o n d  e d i t i o n xxiii



23 Igerot moshe, vol. iv, EH, no. 32. This responsum is dated 1982, when Feinstein was
87 years old.

24 The Halakhic Process: A Systematic Analysis was published as a centennial publica-
tion of the Jewish Theological Seminary of America, the seminary for the training of
Conservative rabbis.

above) were essentially correct, the husband may not really mean it
when he gives his consent and the practice is therefore best avoided.23

Both Teitelbaum and Feinstein employ halakhic argument in order to
buttress positions they already held and, especially in the case of Teitel-
baum, were bound to hold by virtue of their particular background.
This is my argument in this book: that the halakhists are not only asking
what the law is, but are determining what the law must be if the general
values of Judaism, as they see them, are to be given expression. I would
go so far as to say that, in considering responsa literature on many
instances of pressing social concern one can guess more or less accur-
ately from the background of the halakhist whose guidance is being
sought what his ruling will be, even without examining the halakhic
arguments on which it depends; indeed, this is only natural, since halakh-
ists, like everyone else, are influenced by their background.

The debate mentioned above between Bleich and Gordis is essentially
the debate between Orthodoxy and Conservative Judaism, the former
making the halakhah depend on a fundamentalist belief (I repeat that I
am not using this term in a pejorative sense), the latter declaring that it is
possible and desirable to have an approach to the halakhah based on
non-fundamentalist premisses. Not long after the first publication of A
Tree of Life a book by a notable Conservative rabbi with an approach
largely on the same lines as mine appeared: Joel Roth’s The Halakhic
Process.24 Roth maintains that, rightly understood, the traditional hala-
khah allows for a far greater degree of flexibility and diversity than is 
generally supposed. Roth does not say this as explicitly as he might have
done, but he presents a good case for the claim that the Conservative
approach is, in fact, closer to the tradition than Orthodoxy is in affirm-
ing the flexibility, diversity, and, as I have put it, the creativity of hala-
khah. Using some of the same sources that I have used, Roth draws
from them conclusions similar to my own.

Roth’s treatment, I admit, scores over mine in pointing out parallels
from general legal theory, particularly from American law, and this 
renders his analysis more cogent than mine, which treats the halakhah
virtually in isolation. On the other hand, I have tried to be more explicit
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26 See Freehof’s Reform Responsa and Recent Reform Responsa, and subsequent vol-
umes in the series. In the introduction to volume iii, Current Reform Responsa, p. 3,
Freehof states that since even from the Reform point of view God speaks in the language
of men, He may have revealed Himself not only in the Bible but also ‘through the
debating scholars of the Talmud, by the light of human intellect’.

27 Jacob and Zemmer (eds.), Dynamic Jewish Law. Progressive Halakhah: Essence and
Application.

with regard to such problems as the challenge of biblical criticism, of
which Roth says hardly anything at all beyond a few reflections on 
the possibility of a devout Jew accepting the Documentary Hypothesis
while remaining observant. To put it as simply as that is inadequate. The
supposed ‘documents’ J, E, D, and P cannot be seen, as Roth postu-
lates, as no more than a revelation of God’s will at diverse times, instead
of at a single time, but an uncomplicated revelation none the less, since
(for example) the laws in the Covenant Code (Exod. 21–3), are in flat
contradiction to some of the laws in the Holiness Code (Lev. 17–26) and
in Deuteronomy. So the problem presented by historical investigation is
still there when examining the very source of the halakhah. There is no
other solution than to shift the emphasis, as I have tried to do in the final
chapter of this book, from the Written Torah of the Bible to the Oral
Torah as recorded in the talmudic literature. I have tried to deal more
elaborately with the whole question of the meaning, for moderns, of the
doctrine ‘Torah from Heaven’ in other books.25

So far as Reform Judaism is concerned, it is incorrect to say that it has
had little interest in even a non-fundamentalist approach to halakhah.
There have been Reform posekim like Professor Lauterbach and Pro-
fessor Samuel S. Cohon at the Hebrew Union College who offered guid-
ance to Reform rabbis on what can only be termed halakhic matters. But
it was the Reform rabbi Solomon B. Freehof, in his many volumes of
responsa,26 to whom the credit is due for taking halakhah seriously as a
distinct discipline for Reform, at least in matters of practical interest. It
was inevitable, however, that Freehof should generally rely on tradi-
tional halakhists. More recently, Freehof’s work has been followed up
by the Solomon B. Freehof Institute for Progressive Halakhah. The
Institute’s first volume, based on a colloquium held in London in May
1990, was published in 1991.27 The aim of this new departure in Reform
thinking is stated by the editors in their introduction:
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Progressive halakhah is based on a scientific and historical approach to the Jew-
ish tradition which leads modern scholars to affirm the developmental charac-
ter of Scripture and rabbinic literature. Revelation is a divine–human encounter
rather than the transmission of infallible laws by God to human beings. Pro-
gressive halakhah, therefore, is founded on a non-fundamentalist reinterpreta-
tion of revelation. Critical investigation of the classic sources demonstrates
diversity, flexibility, and creativity in Jewish law.

This seems to follow in its very language the statements in A Tree of
Life—to which it refers, in fact though while I state the problem, the
members of the Institute go further, making a serious effort to suggest
criteria for the working out of ‘liberal halakhah’. On the other hand, my
approach is much closer to that of Conservative and Masorti Judaism,
the difference being mainly in the greater weight these give to the tradi-
tional halakhah.

Mark Warshofsky mentions three book-length studies of liberal
halakhic theory:28 those of Eliezer Berkovits,29 Joel Roth,30 and my own
book, and remarks: ‘Each author, in his own way, addresses himself to
the criteria and legitimacy in halakhah: just what is it that determines
whether a specific proposal is valid under rabbinic law? Taken together,
these works constitute the present “state of the art” in liberal halakhic
thought.’ Warshofsky’s essay should be studied in detail for its critique
of Berkovits and Roth. Here I want to take up his critique of A Tree of
Life. Warshofsky generously observes that my book is to date the most
comprehensive history of the post-talmudic halakhah. But, he con-
tinues, it is doubtful whether the historical treatment—‘even one as
extensive as A Tree of Life’—is really helpful to contemporary halakhists
who advocate specific solutions to their problems. That sages in the past
have rendered decisions that can be seen as ‘liberal’ does not by itself
establish the halakhic validity of any particular innovation suggested by
contemporary authorities. To win acceptance, contemporary innova-
tions must be justified through convincing halakhic argumentation
rather than by appeal to the invisible hand of history. But I have never
argued that a contemporary halakhist should appeal only to the invisible
hand of history, or that the recognition of halakhic ‘liberalism’ in the
past justifies any halakhic innovation. My argument is that the non-
fundamentalist approach involves bringing consciously into the halakhic
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process considerations such as the need for justice and compassion,
since history shows that this is precisely what the traditional halakhists
were doing, albeit often (but not always) subconsciously. I am aware, as
Warshofsky says, that my approach is anathema to Orthodox scholars,
but that is because, unfortunately, the majority of Orthodox scholars
today have a fundamentalist approach. Warshofsky explains my position
as follows:

It is not the text but the ‘higher values of Judaism’ which establish the correct-
ness of a decision. In this way he would ensure that Jewish law would always
conform to liberal views. The premium he pays for his insurance is the aban-
donment of the traditional legal system. His solution is of little help to liberal
halakhists who seek to prove that justice and compassion can be achieved within
the traditional halakhah.31

Well put! Yet ‘liberal halakhists’, by being ‘liberal’, have already moved
beyond the ‘traditional legal system’. I certainly do not deny that, as in
every legal system, in many instances it is possible to bring about changes
by skilful textual interpretation; but, when all is said and done, there are
still some cases (very few, let it be said; I refer to that of the mamzer)
where the only way forward is to step outside the system. Such a course is
not open to the Orthodox, but so what! One cannot have one’s cake and
eat it. It is impossible for a non-fundamentalist halakhist always to persist
in following in toto a system based on fundamentalist premisses. It may
well be (no one knows) that the halakhah does depend on a fundamen-
talist approach—in a word, that the future lies with Orthodoxy. But if
that is the case, the whole attempt at working towards a non-fundamen-
talist halakhah is in any event futile.

While some slight claim to originality can justifiably be made with
regard to my comprehensive collection of sources demonstrating the
diversity, flexibility, and creativity of Jewish law, I can claim no original-
ity for the views expressed in the final chapter. As mentioned in a foot-
note there (chapter 16, n. 1), this approach has its origin in the work of
Zechariah Frankel and the Breslau school as developed largely in the
writings of the Conservative movement in the USA and in its offshoot,
the Masorti movement in Israel and the UK. To the literature on the
Conservative approach to the halakhah must now be added the recently
published responsa of Louis Ginzberg. As the volume’s editor David
Golinkin notes in his valuable introduction, although Professor Ginzberg
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is renowned as a great talmudic scholar whose works are classics in the
field, he is less well known as a posek who based his decisions partly 
on his scholarly researches. Golinkin shows in his comprehensive notes
how Conservative rabbis have based their own decisions on Ginzberg
while often going beyond him in trying to apply a non-fundamentalist
halakhah to contemporary conditions. Ginzberg himself was conserva-
tive (with a small ‘c’) in his decisions, especially with regard to liturgical
matters and the service of the synagogue; he refused to attend services in
a synagogue with an organ, though when the weather prevented him
walking long distances he would occasionally pray in a synagogue in
which men and women sat together. In Ginzberg’s stance, while history
did have a voice in his rulings, the appropriateness of particular innova-
tions also depended on what worshippers thought to be fitting.

Very revealing in this connection is Ginzberg’s statement in 1923 on
the recitation of prayers in the musaf Amidah for the restoration of sacri-
fices. Ginzberg remarks that the reference to the restoration of sacrifices
in the prayer-book is one of the many ways of expressing our hope for
Israel’s restoration, but not the only one. In other words, the prayers for
the restoration of sacrifices are a means of affirming Israel’s hope of
restoration, not of expressing the hope that the sacrifices themselves will
be restored. This is as good an example as any of how the Conservative
approach differs from that of the Orthodox. An Orthodox halakhist
would not even consider the question of whether prayers should be
recited for the restoration of sacrifices; the halakhah is that they should,
and that is the end of the matter.

Ginzberg continues:

In view of the fact that some individuals and Congregations have conscientious
scruples about perpetuating the petition for the restoration of sacrifices, though
they cling with heart and soul to the great aspiration of Israel, your committee
[on the Interpretation of Jewish Law, which Ginzberg headed at the time] gave
its consent to the following proposition: That the United Synagogue publish
an edition of the Traditional Prayer Book without any changes whatsoever,
without, however, opposing another edition by those Congregations who
desire to change a word or two in the Musaf Service, by which change the peti-
tion for the restoration of sacrifice would be transferred to an historic reference
to same.32

Ginzberg concludes that the historical reference, at least, must be main-
tained because the very purpose of the sacrificial system was to oppose
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34 See the note of Hayim Joseph David Azulai (Hida) in Shem hagedolim (Warsaw,
1921), s.v. rabanit, for women in the past who were rabbis.

the idea of sacrifices as offerings to appease the gods and establish in an
overtly material way the Jewish ideal of surrendering oneself to God. An
Orthodox halakhist would have no truck with the notion of ‘conscien-
tious scruples about petition for the restoration of sacrifices’ and would
say that those who have such scruples should get rid of them.33 The
ambivalence inherent in Ginzberg’s decision, it might be remarked,
became typical of Conservative rabbis, a point I make not so much to
criticize as to note the inevitable problems that arise when a posek tries to
be true both to the traditional halakhah and to contemporary suscepti-
bilities. Conservative Judaism is often vague, but surely it is better to be
vaguely right than definitely wrong.

Both Orthodox and ‘liberal’ halakhists see the question of the role of
women and of women’s rights in Judaism to be of the utmost import-
ance, but the difference between them in practice is vast. On the Ortho-
dox side, while there are rumblings that one day women learned in the
halakhah may be ordained as Orthodox rabbis—there is, in fact, little
halakhic objection to this34—there is no evidence that it is being seri-
ously contemplated, even among the Modern Orthodox. Mixed seating
is unknown in Orthodox synagogues, and the height of the meh.itsah to
form a barrier between the sexes is hotly debated. While the Torah edu-
cation of girls is now the norm in practically all Orthodox institutions
(with the h.aredim refusing to teach Talmud to girls), women cannot be
counted in the minyan for prayer. In most Orthodox congregations

i n t r o d u c t i o n  t o  t h e  s e c o n d  e d i t i o n xxix



35 For the halakhic restrictions on coercion see ET v. 1698–707, s.v. get meuseh.
36 Under the impact of feminism a vast literature has been produced in recent years on

the role of women in Judaism. The following can especially be noted: Meiselman, Jewish
Woman in Jewish Law, for the Orthodox view, and for the Conservative view (Con-
servative rabbis are divided on this question) see Greenberg (ed.), The Ordination of
Women as Rabbis: Studies and Responsa; the special issue of Conservative Judaism, 48/1
(Fall 1995), on the role of women in Jewish law; the symposium in Judaism, 129, 33/1
(Winter 1984): Women as Rabbis: A Many-Sided Examination of All Aspects; and the
symposium on women in Judaism, 168, 42/4 (Fall 1993).

37 In the AJS Review, 12 (1987), 205–21.

women cannot be elected to the board of management; certainly not as
Chair. The problem of the recalcitrant husband who refuses to give a 
get (divorce) to his wife still awaits its solution in Orthodox halakhah,
though some measure of coercion is exercised in Israel. Elsewhere there
are tortuous arguments on how coercion is to be exercised without
being applied in a manner that would not have been acceptable to the
earlier posekim.35 Artificial methods of contraception are banned except
in cases of dire necessity, though the contraceptive pill is viewed with
less disfavour since it does not involve ‘waste of seed’. With the excep-
tion of some few of the Modern Orthodox, married women are obliged
to have their hair completely covered; the use of a wig (sheitel) for this
purpose is now universally accepted (though h.aredi women use a cover-
ing that cannot be confused with natural hair). Except for some of the
Modern Orthodox, men are not allowed to shake hands with women,
and especially not to bestow a chaste kiss on a woman’s cheek, to say
nothing of participating in mixed dancing.

Conservative rabbis have tried various remedies in order to solve the
problem of the recalcitrant husband, including a prenuptial agreement
according to which the groom declares at the time of the marriage that
if he refuses to grant a get when the marriage is dissolved by the civil
court the marriage will be deemed to have been null and void from the
beginning. Halakhic warrant has also been sought for rabbis to annul
the marriage (hafka’at kidushin) even where the groom had made no
such stipulation. Conservative rabbis are still divided on whether women
can be counted in the minyan, whether they can be called to the Torah,
and whether they can be ordained as rabbis.36

Not long after the first publication of A Tree of Life, Haym Solo-
veitchik published a highly significant article, ‘Religious Law and Change:
The Medieval Ashkenazic Example’.37 With particular reference to the
French tosafist school, Soloveitchik follows a very similar line to mine in
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38 In Tradition, 28/4 (1994), 64–130; see also Soloveitchik’s ‘Clarification and Reply’,
137–49.

showing that the medieval halakhists reinterpreted the halakhah by
casuistic means in order for the law to be in accord with the realities of
life. Among other examples, Soloveitchik quotes the tosafists’ defence
of martyrdom. Many Jews in the Middle Ages not only allowed them-
selves to suffer martyrdom, even though the talmudic halakhah would
have considered this to be an act of suicide, but also killed their children
in order to save them from forced baptism, which, according to the 
earlier halakhah, would have constituted an act of murder. The French
halakhists could not bring themselves to declare that the Jewish martyrs
were sinful as suicides or murderers, and they interpreted the older
halakhah so as to turn the martyrs into saints. Thus they did not simply
sit down with the sources to discuss calmly whether or not martyrdom
was sinful; they knew in their heart of hearts that such a conclusion, con-
demning the most devout of their co-religionists, could not possibly be
the demand of Judaism. How could Judaism possibly denounce those
who gave their lives for it? They thus applied their usual casuistry in the
defence of martyrdom.

However, in another article, ‘Rupture and Reconstruction: The
Transformation of Contemporary Orthodoxy’,38 Soloveitchik shows
that in contemporary Orthodoxy the opposite tendency has emerged:
namely, there is a tendency now to return to the texts instead of follow-
ing what people have done traditionally. Soloveitchik quotes with ap-
proval the analysis of Menachem Friedman’s ‘Life Tradition and Book
Tradition in the Development of Ultraorthodox Judaism’. Many h.ared-
im today are ready to criticize the religious practices of even their
Orthodox parents and teachers in favour of the new demands they have
discovered through reading and studying the texts. For example, on the
question of shiurim, i.e. the minimum amount of matza to be eaten on
Passover eve or the minimum size of the cup for kiddush, theoretical
discussions in the later sources are employed to increase for practical
purposes these minimum sizes. In the living European tradition before
the Holocaust, such questions were never raised since people followed
the practices they had observed in the parental home.

All this surely demonstrates that the picture of the halakhist as an
objective ‘scientist’, examining only the facts and unswayed by external
factors, is false. In the investigation into how the halakhah actually oper-
ates, there can be no avoidance of these factors which ultimately govern
halakhic decisions.
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Finally I have to state, although it must be obvious, that A Tree of Life
was never intended to be a kind of Shulh.an arukh for non-fundamental-
ist halakhists. The problems are many, including the need for ‘liberals’
to co-operate with the Orthodox in matters of personal status if the
Jewish community is not to be split into two, and I have no better solu-
tions for them than those already being tried. What A Tree of Life does
seek to provide is a theory of halakhic change for those who are loyal to
the halakhic tradition and yet accept modern values, many of which are
themselves ultimately the fruit of the Torah, the Tree of Life.

Throughout this book, extensive reference is made to talmudic and
halakhic works and their authors. Readers unfamiliar with these areas
may wish to consult the notes on these topics that I have prepared for
this edition (pp. 255–62).
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